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ESTATE OF JUDE B. HENAULT,
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In Re Motion to Dismss of Defendants TVL Broadcasting, Inc., and
STL Broadcasting, Inc.
DECI SI ON AND ORDER

Ronal d R Lagueux, Senior District Judge.

On February 20, 2003, a deadly fire destroyed a nightclub in
West Varw ck, Rhode Island, known as The Station. The fire
started as the featured rock band, Geat Wite, began its |live
performance and the club was crowded with spectators, staff and
performers. The opening featured stage fireworks, ignited by the
band’ s tour manager, as the band took the stage.

According to eyewi tnesses, the firewrks created sparks
behi nd the stage which ignited pol yurethane foaminsul ation on

the club’s ceiling and walls. In mnutes, the entire building



was on fire and over 400 people! were struggling to escape the
crowded, dark and snoky space. The final toll: One hundred
peopl e dead and over 200 injured.

Nurmerous |awsuits, both crimnal and civil, were filed
t hroughout sout hern New England in both state and federal courts.

Last year, in Passa v. Derderian, 308 F. Supp. 2d 43 (D.R |

2004), this Court asserted jurisdiction over several of the civil
cases that had been renobved to this Court from Rhode Island
Superior Court, and asserted jurisdiction as well over the cases
that had originally been filed in this Court. This Court’s
exercise of original federal jurisdiction was based upon the

Mul tiparty, Multiforum Trial Jurisdiction Act of 2002, 28 U.S. C
8 1369. Since that tinme, to the best of this Court’s know edge,
all civil lawsuits resulting fromthe nightclub fire have been
consolidated in this Court, pursuant to a First Anended Master
Conpl ai nt (hereinafter “the Conplaint”) filed and adopted jointly
by about 250 plaintiffs, against over 50 defendants. Al t hough
this Court’s jurisdiction relies upon federal |aw, Rhode Island

provi des the substantive |law for these cases. Erie RR V.

Tonpkins, 304 U S. 64 (1938); Ticketmaster-New York v. Alioto, 26

F.3d 201, 204 (1st Gr. 1994); Passa v. Derderian, 308 F. Supp. 2d

'For detail ed accounts of the tragedy, see Karen Lee Ziner,
Many Feared Dead, Scores Hurt Wien Fire Hts W Warwi ck Club -
W tnesses: Fireworks From Show Set Bl aze, Providence J.-Bull.
Feb. 21, 2003, at Al, and The Station N ghtclub D saster: In the
Fire, Providence Sunday J., Sept. 21, 2003, at Al6.
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43 (D.R 1. 2004). As of this witing, discovery has been stayed
to permt an adequate tinme for service of, and response to, the
new Conplaint and for the Court to deal with a nunber of notions
to dism ss.

Presently before the Court is the Mdtion to D sm ss,
pursuant to Federal Rule of G vil Procedure 12(b)(6), brought by
TVL Broadcasting, Inc., and STL Broadcasting, Inc. These two
corporations, at |east one of which was fornerly known as LIN
Tel evi si on Corporation, do business in Rhode |Island as WPRI -TV,
Channel 12. In the interest of sinplicity, these corporations
will be identified collectively in this opinion as “WPRI” or as
Def endant s.

WPRI was the enpl oyer of one of the owners of The Station,
Jeffrey Derderian,? who worked for WPRI as an investigative
reporter. In his capacity as an enpl oyee of WPRI, Jeffrey
Derderian, and a WPRI caneraman,® were present at The Station the
night of the fire. The Conplaint alleges that WPRI is
vicariously liable for Jeffrey Derderian’s negligent actions the

night of the fire, and that WPRI, through Jeffrey Derderi an,

2 As part-owner of The Station Jeffrey Derderian is the
subj ect of other allegations in the Conplaint in | 272 - 286, as
wel | as crimnal charges brought by the State of Rhode I sl and.

3 WPRI caneraman Brian Butler is also a defendant in this
lawsuit (see T 445 - 458 of the Conplaint); however, Defendants
have not noved for the dism ssal of the allegations concerning
his actions.
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caused death and personal injuries to the Plaintiffs. Defendants
nove for the dism ssal of the counts asserted agai nst them
stemm ng fromthe actions of Jeffrey Derderian. For the reasons
set forth below, the Court grants the Mdtion.
Standard of Revi ew

Def endants nove to dism ss the clains agai nst them pursuant
to Federal Rule of Civil Procedure 12(b)(6), for failure to state
a claimupon which relief may be granted. F. R CP. Rule 12 (b)
states that as to subpart (6), if “matters outside the pleading
are presented to and not excluded by the court, the notion shal
be treated as one for summary judgnent and di sposed of as
provided in Rule 56, and all parties shall be given reasonable
opportunity to present all material nmade pertinent to such a
notion by Rule 56.” In connection with the present Mtion to
Dismss, Plaintiffs have presented additional material to the
Court with their nenoranda. However, because di scovery has been
and remains stayed in this litigation, neither side has had an
opportunity to develop a conplete record in support of their
al l egations or defenses. Consequently, the Court has chosen to
exclude all extraneous information and affidavits, as well as al
argunments in reliance thereon, in ruling on the present Mdtion to
D sm ss.

At present, the Court adheres to the narrow and limted

focus appropriate to a Motion to Dism ss, analyzing only the
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wel | - pl eaded Conpl aint for allegations necessary to support the
clains. In the course of its analysis, the Court will assune
that all allegations are true. The allegations and al
reasonabl e inferences to be drawn fromthemw || be construed in

the light nost favorable to the Plaintiffs. Aulson v. Blanchard,

83 F.3d 1, 3 (1st Cr. 1996). As stated by the United States
Suprene Court, “the accepted rule [is] that a conplaint should
not be dismssed for failure to state a claimunless it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief.” Conley
v. G bson, 355 U S 41, 45 - 46 (1957). Defendants’ notion wll
fail if “the well-pleaded facts, taken as true, justify recovery

on any supportable legal theory.” Cruz v. Mlecio, 204 F.3d 14,

21 (1st Gr. 2000).
The Conpl ai nt

At this stage in the litigation, as reflected by the First
Amended Master Conpl aint, about 250 Plaintiffs have sued over 50
Def endants in an ei ghty-one count Conplaint.* 1In the counts
namng WPRI, Plaintiffs allege that the TV station “is
vicariously responsible for the actions of ... defendant
Derderian on February 20, 2003, performed in the course of [his]

enpl oynent for TVL and WPRI Channel 12.” Conplaint, Y 449, 455.

“The so-called Henault conplaint, filed under the caption
C. A. 03-483, adopts the Master Conplaint and al so includes
al | egations against five additional defendants.
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Those actions as set forth in the Conplaint are as foll ows:

276. On February 20, 2003, Jeffrey
Derderian acted at tines nmaterial hereto as
an investigative reporter for WPRI Channel
12, owned by TVL and/or STC. Together with
Channel 12 photographer Brian Butler, also
enpl oyed by TVL and/or STC, Jeffrey Derderian
was i nvestigating and preparing an anal ysis
of nightclub safety for his enpl oyer intended
to be aired in the wake of a fatal Chicago
ni ghtclub fire.

277. Jeffrey Derderian knew of severa
hazardous conditions in The Station nightclub
on February 20th prior to 11:00 p.m,
including without limtation that the club
was substantially overcrowded, that it |acked
adequate and | awful egress, that non-fl ane-
retardant and defective egg crate foam had
been placed on the interior finish of the
wal I s surroundi ng the stage where the band
woul d perform and that G eat Wite would use
pyrotechnics in close proximty to these
wal | s.

278. Had Jeffrey Derderian been
i nvestigating any other nightclub but one he
owned and operated, he would have, arnmed with
this knowl edge, brought it to the attention
of the owners and operators of the nightclub
in an effort to aggressively pronote a
newsworthy story and/or to pronote safety and
prevent tragedy.

279. Jeffrey Derderian’s failure to

call attention to these defects as an

i ndi vidual, as owner of DERCO LLC, and as an

i nvestigative reporter for TVL and/or STC

wor ki ng for WPRI Channel 12, caused deat hs

and severe personal injuries to plaintiffs.

Conpl aint, 1Y 276 -279.
Plaintiffs craft their allegations in order to inpute the

know edge that Jeffrey Derderian as |andlord of The Station had
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of conditions in the club to Jeffrey Derderian as investigative
reporter. Under the theory of dual agency, Plaintiffs then
inpute all the know edge of Jeffrey Derderian, in both his

capacities, to his enployer, WPRI. See First Catholic Sl ovak

Uni on v. Buckeye Union Ins. Co., 27 Chio App. 3rd 169, 170, 499

N. E. 2d 1303, 1305 (1986).

For purposes of ruling on the Motion to Dismss, the Court
accepts the notion of dual agency, and inputes this *super-
know edge” to Jeffrey Derderian. However, the Court wants to
enphasi ze that the all egations of negligence addressed in this
Motion and the Court’s opinion are limted to actions taken by

Jeffrey Derderian in the course of his enploynment with WPRI. No

actions that may or may not have been taken by Jeffrey Derderian
in his capacity as owner or |andlord of The Station are germne
to the |l egal analysis herein, except to the extent that Jeffrey
Derderi an had know edge of those actions. Furthernore, this
deci sion does not affect the status of other allegations against
DERCO, LLC, or against Jeffrey Derderian in his individual
capacity, or in his capacity as agent of DERCO, LLC, or as

| andl ord, owner and/or operator of The Station. Likewi se, this
deci sion does not affect the status of the all egations against
Brian Butler, or the allegations against WPRI that are derived

fromits enploynment relationship with Brian Butler



Vi cari ous Responsibility
Plaintiffs’ theory of liability against WPRI relies on the
doctrine of respondeat superior, pursuant to which an enpl oyer
may be |liable for the actions of an enpl oyee acting in the scope
of his enploynent. This Court has previously addressed the

subj ect of enployer liability in Brotko v. United States, 727 F

Supp. 78 (D.R 1. 1989), in which the Court wote:
To hold a private enployer liable for
t he wongful or negligent acts of an enpl oyee
under Rhode | sl and respondeat superior |aw
requi res proof that the enpl oyee was acting
in furtherance of his or her enployer’s
busi ness at the tine that the harm occurred.

Further, the enployee nust have acted within
the express or inplied authority of the

enpl oyer.

727 F. Supp. at 81. Plaintiffs allege that Jeffrey Derderian was
acting wwthin the authorized scope of his enploynent for WPRI,
and, for purposes of the Motion to Dismss, the Court will accept
this allegation as true. Responsibility for actions Jeffrey
Derderian took or failed to take, in his capacity as
i nvestigative reporter for WPRI, nay be attributed to WPRI.

The Court would like to call the reader’s attention back to
Par agraph 279 of the Conplaint, wherein Plaintiffs allege that
Jeffrey Derderian’s failure to call attention to the known
hazards “as owner of DERCO, LLC, and as investigative reporter
for TVL and/or STC working for WPRI Channel 12, caused deat hs of

and personal injuries to plaintiffs.”
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VWhile it may be possible, under Plaintiffs dual agency
theory, to inmpute the know edge of Jeffrey Derderian, the
| andl ord, to Jeffrey Derderian, the reporter, it is not possible
to simlarly commngle his conduct. No actions taken by Jeffrey
Derderian as |andlord of The Station and owner of DERCO, LLC, are
attributable to WPRI because none of those actions were taken in
the furtherance of the business of WPRI, or with the express or
inplied authority of WPRI. WPRI is only vicariously liable for
actions taken or not taken by Jeffrey Derderian in his capacity
as investigative reporter for the television station.

Negl i gence

Plaintiffs allege that Jeffrey Derderian knew of the
hazardous conditions that existed at The Station and that he
failed to call the attention of the owners and operators of the
ni ghtclub to these hazards, and so failed to avert the fire which
caused Plaintiffs’ injuries. Plaintiffs allege that, as an
investigative reporter, Jeffrey Derderian would have brought the
hazards to the attention of the owners of the club, had it not
been for the fact that he owned the club hinself.

To make a prima facie case of negligence under Rhode Island
law, Plaintiffs nust show that 1) Defendants owed them a | egal
duty to refrain fromnegligent activities; 2) Defendants breached
that duty; 3) the breach proximately caused Plaintiffs’ injuries;

and 4) actual |oss or damages resulted. Splendorio v. Bilray
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Denolition Co., 682 A 2d 461, 466 (R 1. 1996).

Duty
The Rhode |sland Suprenme Court has pointed out that “every
negl i gence case begins with a consideration of whether a legally
cogni zabl e duty runs fromthe defendant to the plaintiff.”

Kenney Mqg. Co. v. Starkweather & Shepley, Inc., 643 A 2d 203,

206 (R 1. 1994). The existence of a duty is a question of lawto

be determ ned by the court. Ferreira v. Strack, 636 A 2d 682,

685 (R 1. 1994). The Rhode Island Suprene Court in Ferreira
noted that there is no “universal test” to determ ne the

exi stence of a duty, but instead the court enploys “an ad hoc
approach of considering all relevant factors.” 636 A 2d at 685.

In Banks v. Bowen’s Landing Corp., 522 A 2d 1222 (R 1.

1987), the Rhode Island Suprenme Court considered the foll ow ng
factors:

(1) the foreseeability of harmto the
plaintiff,

(2) the degree of certainty that the
plaintiff suffered an injury,

(3) the closeness of connection between
t he defendant’ s conduct and the injury
suf fered,

(4) the policy of preventing future
harm and

(5) the extent of the burden to the
def endant and t he consequences to the
community for inposing a duty to exercise
care with resulting liability for breach

522 A 2d at 1225.

The Rhode Island Suprenme Court noted that foreseeability is
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“the linchpin in determning the existence of any duty owed.”

Spl endorio v. Bilray Denolition Co., 682 A 2d 461, 466. The

notion of forseeability was nost fanously witten about by New

York’s Justice Cardozo in Palsgraf v. Long Island R Co., 162

N.E. 99 (N Y. 1928).
The risk reasonably to be perceived defines
the duty to be obeyed, and risk inports
relation; it is risk to another or to others
wi thin the range of apprehension. This does
not mean, of course, that one who | aunches a
destructive force is always relieved of
ltability if the force, though known to be
destructive, pursues an unexpected path.
162 N.E. at 100. For the purpose of the 12(b)(6) analysis, this
Court must assune that Jeffrey Derderian knew about the foam
insulation and its extreme flamuability; that he knew that the
cl ub was overcrowded; that he knew that the exits were
i naccessi ble and that the band intended to set off fireworks.
G ven the know edge of all those hazards, gleaned both fromhis
knowl edge as | andl ord and as investigative reporter, the Court
determ nes that the potential of a dangerous fire nust have been
foreseeable to Jeffrey Derderian. However sonething is still
m Ssi ng.
The Pal sgraf Court wrote of “one who | aunches a destructive
force.” 162 N.E. at 100. 1In the present case, it was not Jeffrey

Derderian, in his capacity as an investigative reporter, who was

responsi ble for any of the destructive forces that contributed to
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the fire. He was nerely present. As owner of The Station, he
knew of the foaminsul ation, he knew of the crowding, the exit
probl enms and of the band’s plan to use pyrotechnics, and, because
of his research into nightclub safety for the story for WPRI, he
knew of the dangerous potential of these factors. He was present
and endowed wi th know edge, a know edge perhaps greater than
anyone el se present. But, does this super-know edge i npose upon
hima duty, or a special duty, to take control of the situation
and try to change the course of events at the nightcl ub?
Duty to Control Conduct of Third Persons
The general rule is stated in the Second Restatenent of the
Law of Torts:
There is no duty so to control the conduct of
a third person as to prevent him from causing
physi cal harmto another unless
(a) a special relation exists between
the actor and the third person which inposes
a duty upon the actor to control the third
person’s conduct, or
(b) a special relation exists between
the actor and the other which gives to the
other a right to protection.
Torts, 2d., § 315.
This section of the Restatenent has not been formally
adopt ed by the Rhode |sland Suprene Court, but the concepts

expressed therein formthe basis of that Court’s |egal reasoning

in Prospert v. Rhode Island Suburban Ry. Co., 28 R 1. 367 (1907).

In that case, the Court held that the railway was not negligent
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towards its passenger when it failed to find refuge for her and
her baby when the train was stalled on the tracks for over el even
hours, due to inclenment weather. The Court held that the railway
had a duty to plaintiff to carry her safely to her destination,
and protect her frominjury while in transit. The railway had
done all it could to fulfill that duty in carrying her as far as
it could go. The Rhode Island Suprene Court wrote,

It would i ndeed have been an act of humanity
and ki ndness on the part of the conductor, as
of any other person seeing the plaintiff
hel pl ess and exposed to injury fromcold and
snow, to have hel ped her to a place of

safety, if possible; and the duty of so
doing, resting in noral rather than in | egal
obl i gati on, would have been a personal one,
resting upon the conductor or the notorman as
an individual, and not as an agent or servant
of the defendant corporation, in the sanme way
and to the sane extent that it would have
rested upon any individual, had the plaintiff
seen fit to |l eave the car, and endeavor to
struggle through the snow to a place of
safety. The duty of assistance or rescue in
di stress in such case rests not in contract,
or in legal obligation, but in noral
obl i gation growi ng out of human rel ations and
therefore, is not a proper ground of action
for damages.

28 R 1. at 369.

Judge Pettine, witing for this Court in Pietrafesa v. Board

of Governors for Hi gher Educ., 846 F.Supp. 1066 (D.R 1. 1994),

expressed a simlar concept concerning duty of affirmative

action, in reliance on Prosser and Keaton on the Law of Torts, 8§

56 at 374 (5th ed. 1984),
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Liability for m sfeasance nmay be caused by
the injury of any person to whom harm may
reasonably be anticipated as a result of the
defendant’s conduct. Liability for
nonf easance, however, requires the finding of
sonme rel ationship between the parties of such
character that public policy justifies the
i mposition of a special duty to act on the
def endant .

846 F. Supp. at 1074.

In the present case, Plaintiffs allege that WPRI is
vicariously liable for Jeffrey Derderian’s failure to act when he
coul d foresee the dangerous potential for fire in the nightclub.
This is failure to take affirmative action, failure “to control
the conduct of a third person as to prevent himfrom causing
physi cal harni in the words of the 2nd Restatenent, or

“nonf easance” as it is identified in Pietrafesa. For the acts or

om ssions of Jeffrey Derderian to be legally actionable, the
Court mnust determ ne that there was a special duty running from
him as a reporter, to Plaintiffs which required himto protect
themfromharm In the alternative, the Court nust determ ne
that a special relationship existed between Jeffrey Derderi an,
again as a reporter, and those third parties whose acts nmay have
directly caused Plaintiffs injuries, and that, as a result of
that special relationship, Jeffrey Derderian had a special duty
to control those third parties.

Speci al duty

In the Pietrafesa case, which involved an injury to a
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scientist on board an oceanic research vessel, the Court engaged
in an extensive analysis of each defendant’s job description to
determ ne whether or not they owed a special duty to the
plaintiff. Specifically, the Court required “facts which
establish or even inply that [defendant] Biscaye was charged with
a duty to provide for safety on board the Endeavor.” 846 F.

Supp. at 1077.

In Irwin v. Ware, 392 Mass. 745, 467 N E. 2d 1292 (1984),

the Suprene Judicial Court of Massachusetts expl ai ned the
“uni form set of considerations” that would enable the court to
find a special duty.

Forenpst anong these i s whet her a def endant

reasonably coul d foresee that he woul d be

expected to take affirmative action to

protect the plaintiff and could anticipate

harmto the plaintiff fromthe failure to do

so. It has been said that such

foreseeability can be based on reasonabl e

reliance by the plaintiff, inpeding other

persons who m ght seek to render aid,

statutory duties, property ownership or sone

ot her basis.
467 N. E. 2d at 1300. The S.J.C. goes on to catal og relationships
wherein a special duty has been established, including college
and resident student, restaurateur and patron, conmon carrier and
passenger, theater owner and patron, supervisor and enpl oyee,
not el owner and guest, nental hospital and patient, parent and
child, bank and patron, childcare facility and child, etc. 467

N. E. 2d at 1302-1303.
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In Luoni_v. Berube, 431 Mass. 729, 729 N E. 2d 1108 (2000),

the Suprenme Judicial Court of Massachusetts wote that, when
derived fromcomon |law, a special duty “is predicated on a
plaintiff’s reasonabl e expectations and reliance that a defendant
will anticipate harnful acts of third persons and take
appropriate neasures to protect the plaintiff fromharm” 729

N.E. 2d at 1111. See also Ferriera v. Strack, 652 A 2d 965 (R |

1995) .

This Court can state with certainty that no patron of The
Station woul d have observed Jeffrey Derderian and his caneraman
at the nightclub and entertained a reasonabl e expectation that he
or she would consequently be protected fromany harmthat m ght
occur. Simlarly, Jeffrey Derderian in his capacity as an
i nvestigative reporter had no such relationship with the third
parties present at The Station such that he had a duty to exert
control over their actions.

Again, turning to our neighbor to the north, the Suprene
Judi ci al Court of Massachusetts, in analyzing a case of a soci al
host’s liability for a car accident involving an intoxicated
party guest, stated, “We think the factor of control should
continue to be the dom nant consideration in a case of this
type...ln the absence of a right to exercise effective control,
t he defendant was not subject to a duty to act to protect the

plaintiffs.” Cremns v. Cancy, 415 Mass. 289, 612 N E. 2d 1183,
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1186 (1993).

The issue of control conmes into focus in this case when the
Court eval uates the choices confronting Jeffrey Derderian at The
Station that night. Plaintiffs allege in the Conplaint that
Jeffrey Derderian had a duty to bring his know edge of the
hazards at The Station “to the attention of the owners and
operators of the nightclub in an effort to aggressively pronote a
newsworthy story and/or to pronote safety and prevent tragedy.”
Conpl aint, 8 278. Jeffrey Derderian could have told the
ni ghtcl ub operators to send 100 patrons hone to elimnate
overcrowdi ng, he m ght have warned them of the flammbility of
the foaminsulation, or he mght have tried to prevent the
ignition of the fireworks. No doubt he wi shes he had.

But, in the words of the Rhode Island Suprene Court in
Prospert, this would have been “an act of humanity and ki ndness,”
resting, “not in contract, or in legal obligation, but in noral
obl i gation growi ng out of human relations and therefore, is not a
proper ground of action for damages.” 28 R 1. 367, 369 (1907).
Because Jeffrey Derderian, as an investigative reporter, had no
special duty to protect the Plaintiffs, and no special duty to
control the actions of third parties at the nightclub, he had no
| egal duty to take any kind of affirmative action at The Station
on the night of the fire. Hs failure to take affirmative action

does not constitute negligence, and no negligence can be
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vicariously inputed to WPRI. Furthernore, no additional
di scovered factual information could create a duty based on
Plaintiffs' allegations. Therefore, it is the considered opinion
of this Court that the Rhode I|Island Suprenme Court woul d not
i npose a duty on an investigative reporter to warn the patrons or
the owners of a nightclub of inpending danger in this type of
si tuation.
First Amendnent issue

The al |l egati ons agai nst Defendants are quoted in their
entirety earlier in this opinion. However, in their menorandum
of | aw Defendants raise an additional |egal issue that the Court
wll briefly address.

Def endants have responded at length to a claimthat
Plaintiffs either never raised, or, possibly, raised and
withdrew. that WPRI had a duty to broadcast a news report, prior
to the fire, describing the hazardous conditions in the nightclub
that were known to Jeffrey Derderian, as a result of his
i nvestigative reporting. Any such duty, Defendants assert, would
violate their constitutional right to free speech under the First
Amendnent, and represent an inperm ssible regulation of the

editorial process. See DeFilippo v. National Broadcasting Co.,

Inc., RI1. 446 A 2d 1036 (1982); Brandt v. Wather Channel, Inc.,

42 F. Supp.2d 1344 (S.D. Fla. 1999). No clains alleging that

Def endants had a duty to broadcast a warning about conditions at
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The Station can be found in the First Anmended Master Conplaint.
Consequently, the Court determ nes that no such claimis a part
of Plaintiffs’ case, if indeed it ever was, and no clains of this
nature need be responded to by Defendants, or addressed by the
Court.

Simlarly, Plaintiffs have raised an additional issue in
their menorandum concerning Jeffrey Derderian’s alleged conflict
of interest in serving as an investigative reporter conducting an
investigation of a property which he owned. This conflict,
Plaintiffs assert, represents a breach of journalistic ethics.
While this may or may not be true, any such breach is a matter
bet ween Jeffrey Derderian and his enpl oyer, and cannot formthe
basis of |egal action undertaken by Plaintiffs agai nst WPRI.

Concl usi on

For the aforenentioned reasons, this Court grants
Def endants’ Motion to Dism ss portions of counts 37, 38 and 39;
only to the extent that those counts allege vicarious liability
for the alleged negligence of their enployee Jeffrey Derderian.

A judgnent shall not enter at this tine.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
May , 2005
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